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Bill C-32 and Visual Artists

Questions and answers

In June, the Harper government tabled a bill aimed at “modernizing copyright” in Canada: Bill C-32. The scope of the proposed changes will have consequences for the professional practice of the visual arts in the digital age, particularly for artists’ income. Here, in the form of questions and answers, is some clear information on the context and consequences of this bill. 

What does Bill C-32 address?

The bill is intended to adapt the Copyright Act to the capacities of the digital age and mass-communications networks, including the Internet. It is also intended to bring the statute into line with Canada’s international commitments regarding protection of intellectual property. 

Is this the first attempt to modify the Copyright Act?

This is the third attempt since 2005; the first two failed due to the fall of the government, which triggered elections. This time, the bill should go through the complete process since there does not seem to be an election on the horizon and the government is being pressured from all sides. The current government wishes to have the bill adopted by this fall or early 2011.

What are the main issues raised by this bill??

Artists in all fields want more copyright protection on the Internet and in the use of digital tools, as well as more substantial economic returns. However, some citizens’ movements consider the Internet a zone that must remain free of all constraints and where the question of copyright should rarely be raised.

Between artists and users, whose side has the current government taken?

In fact, Bill C-32 wants to provide Web users with the greatest possible freedom, in use of both digital technologies and artistic and cultural content on the Internet. It institutes some constraints, including forbidding the bypassing of technical protection measures and use without permission, and for commercial purposes, of works copied or downloaded from the Internet. In none of these cases are the artists whose rights are being appropriated compensated. In doing this, the Conservative government has clearly taken the side of users, both individuals and organizations.

What is the logic behind this governmental position?

Above all, the minority Conservative government wants to please the electorate, especially young people, by reducing expenditures on education. To increase its popularity, the government is literally expropriating the rights of creative artists. By giving users what they want on the Internet and in the use of digital devices, and by instituting an exception for the education sector, it attains both objectives. It says to one and all, you may do what you like with what you find on the Internet as long as it is not protected by a technical protection measure and as long as you are not using it for commercial purposes. 

Is the government of Canada free to act as it wishes with regard to copyright?

Canada is a signatory to a number of international treaties, including the Berne Convention, concerning intellectual property. It is thus committed to protecting copyright. However, Canada’s international partners consider Canada much too lax with regard to protection of intellectual property in the digital age. We know that many illegal copies of films and music are made here, and the large international cultural conglomerates, particularly in the United States, are exerting pressure for the Canadian statute to be more stringently applied, or even strengthened.

Is the United States the only country pressuring Canada?

Canada has begun negotiations on a free trade agreement with the European Community, and the agreement will be concluded, if possible, in 2011; however, the European partners also require better copyright protection in the digital age. They are also asking that the Artist Resale Right be instituted in Canada, since this right is applied in Europe.

For visual artists, what are the main risks of this bill?

The bill enshrines the right of citizens using the Internet to download, copy, and transfer onto various digital devices all images that they find on the Internet. It gives them the right to alter them, use them in satire or parody, and integrate them, in whole or in part, into a new “work” or document, then to redistribute it on the Internet. The only conditions imposed are: 

· Not to bypass a technical protection measure

· Not to make commercial use of the images

The bill also gives educational institutions the right to use works in whatever way they like, as long as it is an educational, non-commercial use, and they are no longer required to pay copyright royalties to anyone. Visual Artists who receive ACCESS Copyright or COPIBEC cheques may see this income disappear if the bill is not amended.

Is there anything good for visual artists in the bill?

One single clause clearly concerns the visual arts: recognition of copyright for photographers, portrait artists, and printmakers. But Bill C-32 takes away with the other hand by adding that a person who commissions photographs or a portrait, for a wedding for example, has the right to make as many copies as he or she wishes for relatives or friends, as long as the copies are not sold. If the photographer wishes to include payment for copies in the contract, the person who ordered the photographs may simply answer that he or she has the right to make copies and does not have to pay for them.

What is missing from the bill for visual artists?

Two important things are missing from the bill: 

· The inclusion of the Artist Resale Right on the resale of art works 

· The end of discrimination against older artists
What? There is discrimination against older artists in the Copyright Act?

Yes. In fact, there are two types of discrimination: first, discrimination based on age, since works produced before 8 June 1988, which are necessarily made by older artists, are excluded from the application of the Exhibition Right; second, discrimination based on art discipline, since this exclusion applies only to the Visual Arts. This is unacceptable discrimination against artists who are approaching retirement age, or who are already at that age, and who will need this income. 

What is the Resale Right on artworks?

It is a royalty that applies in the form of a small percentage of the resale value of an artwork. In other words, after a work is sold a first time by an artist, this royalty is applied on all subsequent sales made by an art dealer or auction house. It is usually set at between 2% and 5%, which is relatively small, but it may add up to a large sum, depending on how well the artist is known and the value that his or her works have acquired.

Why should the Resale Right be adopted in Canada?

Because it is an act of justice toward Canadian visual artists. Works often increase in value over time and through acquisitions and subsequent sales. But only dealers and resellers benefit from this increase, while the artists who made the effort to become better known and improve their art receive nothing. Older and Aboriginal artists would be the main beneficiaries of this royalty, which incidentally, would cost the government nothing. This would enable more Canadian artists to benefit from the resale of their works in any of the 59 countries that have adopted the Resale Right, including Australia, England, and all of the countries in Europe.

What are CARFAC and RAAV’s positions on Bill C-32?

CARFAC and RAAV are well aware of how artists could benefit from the immense possibilities of digital technologies, including, obviously, those linked to the Internet. CARFAC and RAAV are also aware of the desire of citizens and Web users to find out about Canada and Quebec visual artists and view their works. The more these artists and works are known and appreciated, the better will be their chances of making a more decent income. This is why CARFAC and RAAV are in favour of broad accessibility to works for Web users, but this accessibility must also be fair to artists.

What does fairness for artists mean on the Internet and in the digital age?

In the context of the Internet and the digital age, fairness for artists means the preservation of their right to authorize the putting on line, copying, and use, for any reason at all, of their works by individuals and businesses, whether it is for profit or not. Fairness also means receiving fair compensation for the various types of use – private, institutional, or commercial. 

What if a student wants to illustrate a school project with the image of a painting that she has downloaded from an artist’s Web site, or of which she has taken a digital photograph on the street or in a museum?

When it comes to the use of works by individuals, whatever their age, for a purpose that is not commercial but for strictly private use between them and their friends or, for example, for a school project, it is important first of all to mention the work’s title and creator. This is the first way of acting fairly. The second way of acting fairly is not to distort or crop the work but to use it in its entirety. And the third way of acting fairly is to agree that a small percentage of compensation should be included in the purchase price of any device that can capture, copy, transmit, or distribute images that belong to artists. That is how a student can act fairly toward artists.

But isn’t this a tax?

No. It is not an extra tax but a personal contribution to the survival of Canadian artistic creation. If we want a vibrant and internationally recognized culture, if we want artists to be able to earn a living from their art, we all have to contribute – businesses, public institutions, and individuals.

What about fair treatment of artists by schools and libraries? 

It must be understood that the education sector is both an essential public service and an industry from which many people make a living. Numerous individuals (teachers, administrators, support staff, etc.) and businesses of all sorts draw revenue from it, in the form of salaries and the sale of products or services. Why should artists be the only ones not to be remunerated for their work? A creator’s copyright is his or her income. For teaching institutions and libraries, the fair way to treat artists would be to negotiate and sign collective use licences for digital works, just like the ones that they already sign for photocopying. Through these agreements, for a low cost they will be able to use works for their activities, while compensating creators for these uses. It is simple and, above all, fair. The other way of dealing with creators fairly is to teach students to respect the originality of a work and the copyright that protects it and not to encourage, in any way, a culture of copying or plagiarism.

To conclude, can the main demands of CARFAC and RAAV be summarized? 

CARFAC and RAAV want the following for visual artists: 

· That the Artist Resale Right be introduced into the Copyright Act ;

· That discrimination against older artists be ended ;

· That photographers, portrait artists, and printmakers be able to benefit from the economic spin-offs of the use of their works ;

· That the new exceptions dealing with parody, satire, and education be defined and limited ;

· That the private copy regime be extended to all digital devices and that artists from all disciplines be able to benefit from them ;

· Finally, that Internet service providers become artists’ partners in the protection of their works against illegal uses, and that they contribute through a collective royalty to the vitality of Canadian artistic creation.
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